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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
)
)
)
Plaintiff,
)
) CIVIL ACTION NO.
v.
)
EMPLOYERS INSURANCE
)
COMPANY OF WAUSAU; LIBERTY )
MUTUAL INSURANCE COMPANY
)
)
Defendants.
ASCENT HOSPITALITY
MANAGEMENT CO., LLC

NOTICE OF REMOVAL
Defendants Employers Insurance Company of Wausau (“Wausau”) and
Liberty Mutual Insurance Company (“Liberty”) (collectively, “Defendants”) by and
through undersigned counsel and pursuant to 28 U.S.C. §§ 1332, 1441, and 1446,
hereby file this Notice of Removal, removing this civil action from the Circuit Court
of Jefferson County, Alabama, Birmingham Division to the United States District
Court for the Northern District of Alabama, Southern Division. This action is
removable pursuant to 28 U.S.C. § 1332 in that there is complete diversity of
citizenship between Plaintiff Ascent Hospitality Management Co., LLC (“Ascent”)
and Defendants, and the amount in controversy exceeds the sum of $75,000,
exclusive of interest and costs. In support of their Notice of Removal, Defendants
state as follows:
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PROCEDURAL BACKGROUND
1.

On or about April 17, 2020, Ascent filed a Complaint in the Circuit

Court of Jefferson County, Alabama, Birmingham Division in the civil action styled
Ascent Hospitality Management Co., LLC v. Employers Insurance Company of
Wausau, et al., Case No. 01-CV-2020-901444. True and correct copies of all
process, pleadings, and orders served upon Defendants are attached hereto as
Exhibit A.
2.

Ascent’s Complaint seeks a declaratory judgment that Policy No. YAC-

L9L-469428-019, issued by Wausau to Ascent (the “Policy”), provides coverage for
Ascent’s alleged losses stemming from the COVID-19 pandemic. Ascent also
asserts claims for breach of contract, bad faith, fraudulent misrepresentation, and
fraudulent suppression arising out of Ascent’s claim for coverage under the Policy.
(See generally Complaint).
3.

Defendants were served with the Summons and Complaint on May 4,

2020. Therefore, this Notice of Removal has been timely filed pursuant to 28 U.S.C.
§ 1446(b).
DIVERSITY OF CITIZENSHIP
4.

Liberty is, and at all times relevant to the Complaint was, a corporation

organized and existing under the laws of the State of Massachusetts with its principal
place of business in Boston, Massachusetts. Accordingly, for the purposes of
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diversity jurisdiction, Liberty is a citizen of Massachusetts. See 28 U.S.C. §
1332(c)(1).
5.

Wausau is, and at all times relevant to the Complaint was, a corporation

organized and existing under the laws of the State of Wisconsin with its principal
place of business in Boston, Massachusetts. Accordingly, for the purposes of
diversity jurisdiction, Wausau is a citizen of Massachusetts and Wisconsin. Id.
6.

Ascent is not, and at all times relevant to the Complaint was not, a

citizen of Wisconsin or Massachusetts. Ascent is a Georgia limited liability
corporation with its principal place of business in Buford, Georgia. (Compl., at ¶
11). Based upon available information, Ascent has two members: John Tampa and
Yagnesh Patel. Mr. Tampa is a Georgia citizen and Mr. Patel is an Indiana citizen.
Accordingly, for purposes of diversity jurisdiction, Ascent is a citizen of Georgia
and Indiana. See Rolling Green MHP, L.P. v. Comcast SCH Holdings, LLC, 374
F.3d 1020, 1022 (11th Cir. 2004) (“[T]he citizenship of an LLC for purposes of the
diversity jurisdiction is the citizenship of its members.”).
7.

Accordingly, based on the face of the Complaint, there is complete

diversity of citizenship between Ascent and Defendants.
AMOUNT IN CONTROVERSY
8.

Where, as here, a plaintiff makes “an unspecified demand for damages

in state court, a removing defendant must prove by a preponderance of the evidence
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that the amount in controversy more likely than not exceeds the… jurisdictional
requirement.” Roe v. Michelin N. Am., Inc., 613 F.3d 1058, 1061 (11th Cir. 2010)
(quoting Tapscott v. MS Dealer Service Corp., 77 F.3d 1353, 1357 (11th Cir. 1996),
abrogated on other grounds by Cohen v. Office Depot, Inc., 204 F.3d 1069 (11th
Cir. 2000)); Pretka v. Kolter City Plaza, Inc., 608 F.3d 744, 752 (11th Cir. 2010).
9.

Defendants deny the allegations of Ascent’s Complaint and deny that

they are liable for any damages to Ascent. Nonetheless, in evaluating whether
diversity jurisdiction exists for the purposes of removal, the Court need only look to
what amount is “in controversy.” See 28 U.S.C. § 1332. Here, it is facially apparent
from Ascent’s Complaint that the amount in controversy exceeds $75,000.
10.

As an initial matter, Ascent does not limit the relief it seeks in the

Complaint to a specific dollar amount. Instead, it seeks damages arising from its
claim for coverage under the Policy related to alleged losses stemming from the
COVID-19 pandemic, as well as punitive damages, attorneys’ fees, court costs,
interest, and additional statutory penalties and damages. (See Compl., at ¶¶ 25-31).
11.

Ascent expressly claims that its alleged losses “are expected to exceed

$40 million dollars.” (Compl., at ¶ 31). Ascent seeks a declaration that it is entitled
to coverage under the Policy for such losses and that Wausau breached the Policy
by denying its claim for coverage for such losses. As such, based on Ascent’s own
allegations, the amount in controversy is satisfied.
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12.

A demand for punitive damages is, of course, also included in the

determination of the amount in controversy. Bell v. Preferred Life Assurance Soc’y,
320 U.S. 238, 240 (1943) (claims for compensatory and punitive damages should be
aggregated to determine amount in controversy); Holley Equip Co. v. Credit Alliance
Corp., 821 F. 2d 1531, 1535 (11th Cir. 1987) (“When determining the jurisdictional
amount in diversity cases, punitive damages must be considered”) (internal citations
omitted).
13.

Ascent’s claimed losses of more than $40 million, along with

permissible punitive damages, place more than $75,000, exclusive of interest and
costs, in controversy such that the amount in controversy requirement is met.
THE OTHER REMOVAL PREREQUISITES HAVE BEEN SATISFIED
14.

Because this Notice of Removal was filed within thirty days of service

of the Complaint upon Defendants, it is timely under 28 U.S.C. § 1446(b).
15.

Defendants have sought no similar relief with respect to this matter.

16.

The prerequisites for removal under 28 U.S.C. § 1441 have been met.

17.

Written notice of the filing of this Notice of Removal will be given to

the adverse party as required by law.
18.

A Notice of Filing Notice of Removal, with a copy of this Notice of

Removal attached, will promptly be filed with the Circuit Clerk for the Circuit Court
of Jefferson County, Alabama, Birmingham Division.
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19.

The allegations of this Notice are true and correct and this cause is

within the jurisdiction of the United States District Court for the Northern District
of Alabama, Southern Division, and this cause is removable to the United States
District Court for the Northern District of Alabama, Southern Division.
20.

If any question arises as to the propriety of the removal of this action,

Defendants request the opportunity to submit a brief and present oral argument in
support of its position that this case was properly removed. Sierminski v. Transouth
Fin. Corp., 216 F.3d 945, 949 (11th Cir. 2000).
CONCLUSION
For the foregoing reasons, Defendants respectfully give notice that this action
has been removed from the Circuit Court of Jefferson County, Alabama,
Birmingham Division to the United States District Court for the Northern District of
Alabama, Southern Division, being the district and division for the county in which
this action is pending, and request that this action proceed as properly removed to
this Court.
Respectfully submitted this 2nd day of June, 2020,

/s/ Joshua B. Baker
Joshua B. Baker
Joshua R. Hess
Attorneys for Defendants Employers
Insurance Company of Wausau and
Liberty Mutual Insurance Company

05392739.1

-6-

Case 2:20-cv-00770-GMB Document 1 Filed 06/02/20 Page 7 of 7

OF COUNSEL:
MAYNARD, COOPER & GALE, P.C.
1901 Sixth Ave. North, Suite 2400
Birmingham, AL 35203
Telephone: 205.254.1000
Fax: 205.254.1999
CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing has been served upon the
following either via the CM/ECF system which will send electronic notification to
counsel, or via U.S. Mail, postage pre-paid, on this the 2nd day of June, 2020:
James S. Williams
Alyse N. Windsor
SIROTE & PERMUTT, P.C.
2311 Highland Avenue South
P.O. Box 55727
Birmingham, AL 35255-5727
Phone: (205) 930-5100
Fax: (205) 930-5101
jwilliams@sirote.com
awindsor@sirote.com

/s/ Joshua B. Baker
OF COUNSEL
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CIRCUIT COURT OF
JEFFERSON COUNTY, ALABAMA
JACQUELINE ANDERSON SMITH, CLERK

IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA
BIRMINGHAM DIVISION
ASCENT HOSPITALITY
MANAGEMENT CO., LLC,
PLAINTIFF,
V.
EMPLOYERS INSURANCE
COMPANY OF WAUSAU AND
LIBERTY MUTUAL
INSURANCE COMPANY,
DEFENDANTS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CIVIL ACTION NO.
______________
JURY TRIAL DEMANDED

COMPLAINT
COMES NOW, Plaintiff Ascent Hospitality Management Co, LLC (“Ascent” or
“Plaintiff”) and brings the following Complaint against Defendants Employers Insurance
Company of Wausau and Liberty Mutual Insurance Company (“Defendants”).
INTRODUCTION
1.

Plaintiff is a hospitality management company that operates hotels and restaurants

at 35 covered locations in the states of Alabama, Georgia, Tennessee, Mississippi, and Indiana.
2.

Plaintiff has been forced, by recent orders issued by the county and state

governments in each of the 35 locations, to cease or substantially limit its business operations—
through no fault of its own—as part of the counties’ and states’ efforts to slow the spread, or
threatened spread, of the COVID-19 global pandemic.
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3.

The closures mandated by these orders have caused Plaintiff to halt ordinary

operations, resulting in substantial lost revenues and forcing Plaintiff to furlough or lay off the
majority of its employees.
4.

To protect against situations like these, which threaten the livelihood of Plaintiff’s

business based on factors wholly outside of Plaintiff’s control, Plaintiff obtained insurance
coverage from Employers Insurance Company of Wausau, a subsidiary of Liberty Mutual
Insurance Company. This coverage is provided to Plaintiff through an “all-risks” policy that
protects Plaintiff against “all risks of direct physical loss or damage, except as hereinafter excluded
or limited.” The Policy also provides time element coverage to Plaintiff for losses sustained due
to interruption of business, invocation of civil or military authority, and interruption to ingress and
egress to and from the covered locations.
5.

In blatant breach of the insurance obligations that they voluntarily undertook in

exchange for the acceptance of Plaintiff’s premium payments, and without performing a
reasonable or adequate investigation into the nature of and coverage obligations for Plaintiff’s
claims, Defendants have denied Plaintiff’s claim for coverage arising from the county and stateordered interruption of its business.
6.

As a result, Plaintiff now brings this action against Defendants based upon their

failure to honor their obligations under the all-risks property insurance policy, Policy No. YACL9L-469428-019, which was issued to Plaintiff by Defendants and which has an effective term of
9/27/2019 to 8/27/2020 (the “Policy”).
7.

Defendants have denied coverage based, at least in part, on the categorical assertion

that there was no physical damage to Plaintiffs’ property, as allegedly required by the Policy to

2
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trigger coverage. However, this conclusory statement is contrary to both the Policy language,
which protects against “all risks of direct physical loss or damage” and to established case law.
8.

Defendants have also denied coverage based in part upon an ambiguous

contamination exclusion in the Policy that does not clearly apply to Plaintiff’s claim, without ever
conducting any material investigation into whether the virus at issue was actually present at any
of the covered locations, such that this exclusion could even potentially apply.
9.

Defendants’ cursory coverage denial is arbitrary, unreasonable, and inconsistent

with the facts and plain language of the Policy they issued. This denial appears to be driven by
Defendants’ desire to preempt their own financial exposure to the economic fallout resulting from
the COVID-19 crisis, rather than to initiate, as Defendants are obligated to do, a full and fair
investigation of the claims and a careful review of the Policy they sold to Plaintiff in exchange for
valuable premiums.
10.

As a result of Defendants’ wrongful denial of coverage, Plaintiff files this action

for a declaratory judgment establishing that it is entitled to receive the benefit of the insurance
coverage it purchased, for breach of contract, for bad faith, for fraudulent misrepresentation, and
for fraudulent suppression.
PARTIES, JURISDICTION AND VENUE
11.

Plaintiff Ascent Hospitality Management Co., LLC is a Georgia limited liability

company with a principal place of business in Buford, Georgia. Plaintiff operates hotels and
restaurants at 35 locations throughout Alabama, Georgia, Tennessee, Mississippi, and Indiana.
Each of these locations is listed on the schedule of covered properties for Plaintiff’s policy of
insurance with Employers Insurance of Company of Wausau. 17 of the 35 covered locations are
in the State of Alabama, and 3 of these locations – the SpringHill Suites Downtown Birmingham
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at UAB, the Elyton Hotel, and the Fairfield Inn & Suites Birmingham Downtown – are located in
Birmingham in Jefferson County, Alabama.
12.

Defendant Employers Insurance Company of Wausau is a Wisconsin foreign

insurance company and a subsidiary of Defendant Liberty Mutual Insurance Company. Defendant
Employers Insurance Company of Wausau was doing business in the State of Alabama at all times
material to the allegations in this Complaint.
13.

Defendant Liberty Mutual Insurance Company is a Massachusetts foreign

insurance company. Defendant Liberty Mutual Insurance Company was doing business in the State
of Alabama at all times material to the allegations in this Complaint.
14.

Defendants agreed to provide, among other coverages, property and business

interruption coverage to Plaintiff pursuant to the Policy. Defendants have wrongfully denied
Plaintiff’s request for coverage pursuant to the Policy.
15.

A substantial portion of the material acts and occurrences that form the basis of this

Complaint occurred within the State of Alabama and within Jefferson County, Alabama.
16.

Venue is proper in the Circuit Court of Jefferson County, Alabama.

17.

The Circuit Court of Jefferson County, Alabama has jurisdiction over all parties to

this Complaint.
FACTUAL ALLEGATIONS
18.

Plaintiff incorporates by reference, as if fully set forth herein, the allegations in

paragraphs 1–17 above.
The Policy
19.

In exchange for substantial premiums, Defendants sold commercial property

insurance to Plaintiff, promising to protect Plaintiff against any losses resulting from covered
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occurrences, including the interruption of business operations at any insured location caused by a
government order, during the relevant time period.
20.

The Policy issued to Plaintiff is an “all risk” policy that provides broad coverage

for losses incurred as a result of any cause that is not expressly excluded under the Policy.
21.

The Policy does not exclude losses from pandemics or government shutdowns due

to the threat of a viral pandemic. Thus, the all-risk Policy purchased by the Plaintiff covers the
property losses claimed by Plaintiff.
22.

In addition to property damage losses, Defendants also specifically agreed to

provide TIME ELEMENT coverage to Plaintiff and to pay Plaintiff for the “actual loss sustained
by [Plaintiff] due to the necessary interruption of [Plaintiff’s] business.”
23.

Defendants further agreed to provide CIVIL OR MILITARY AUTHORITY

coverage to Plaintiff and to pay Plaintiff for the “actual loss sustained . . . if an order of civil or
military authority prohibits access to a covered location . . . .”
24.

Defendants additionally agreed to provide INGRESS/EGRESS coverage to

Plaintiff and to pay Plaintiff for the “actual loss sustained . . . due to the necessary interruption of
[Plaintiff’s] business if ingress to or egress from a covered location is prevented, whether or not
[Plaintiff’s] premises or property is damaged. . . .”
Plaintiff’s Losses Due to the Coronavirus Pandemic and the Closure Orders
25.

On March 11, 2020, the World Health Organization declared that the emerging

threat from the novel coronavirus—otherwise known as COVID-19—constituted a global
pandemic.
26.

Emerging research on the virus and recent reports from the CDC indicate that the

COVID-19 strains physically infect and can stay alive on surfaces for at least 17 days, a

5
DOCSBHM\2315714\4

DOCUMENT 2

Case 2:20-cv-00770-GMB Document 1-1 Filed 06/02/20 Page 12 of 40

characteristic that renders property exposed to the contagion potentially unsafe and dangerous.
Other research indicates that the virus may linger on surfaces for up to four weeks in low
temperatures.
27.

In response to the pandemic and the threatened spread of the coronavirus

throughout the United States, county and state governments in each of the jurisdictions in which
Plaintiff operates its hotels and restaurants began issuing orders requiring that establishments such
as bars, restaurants, and hotels close to the public or operate under specific significant restraints.
Many of these orders also prohibited all non-essential travel, thereby preventing customers from
traveling to and staying at Plaintiff’s hotels.
28.

All 5 states in which Plaintiff’s hotels and restaurants are located have now issued

statewide “Stay-at-Home,” “Shelter-in-Place,” or other similarly-termed closure orders, which
substantially limit or completely prohibit the operation of Plaintiff’s business.
29.

The continuous presence of the coronavirus on or around Plaintiff’s premises,

and/or the threat thereof, has rendered the premises unsafe and unfit for their intended use and
therefore caused physical damage or loss to Plaintiff’s property under the Policy.
30.

The applicable closure orders were issued in direct response to these dangerous

physical conditions, or the threat thereof, and prohibited the public from accessing Plaintiff’s
businesses, thereby causing the necessary limitation or suspension of Plaintiff’s operations and
triggering coverage under the Policies.
31.

As a result of the closure orders, Plaintiff has suffered substantial business loss. The

covered losses incurred by Plaintiff and owed under the Policy are increasing every day. These
losses are expected to exceed $40 million dollars.
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Plaintiff’s Claim Submission
32.

On or about March 16, 2020, Plaintiff submitted a claim to Defendants requesting

coverage for its business interruption losses as provided for under the Policy.
33.

On or about March 18, 2020, less than 48 hours after the initial notification of a

claim, Defendants issued a Reservation of Rights Letter to Plaintiff, which cited potential
exclusions and indicated an anticipated denial of Plaintiff’s claim, without Defendants having
performed any material investigation into this claim whatsoever.
34.

On or about April 1, 2020, at the request of the Defendants, Plaintiff provided

additional information to the Defendants regarding the nature of its losses.
35.

On or about April 8, 2020, Defendants issued a denial letter, summarily denying

Plaintiff’s request for coverage.
COUNT I – DECLARATORY JUDGMENT
36.

Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in

paragraphs 1–35 above.
37.

The Policy is an insurance contract under which Defendants were paid premiums

in exchange for their promise to pay Plaintiff’s losses for claims covered by the Policy, such as
business losses incurred as a result of the government orders forcing Plaintiff to close or
substantially restrict its business operations.
38.

Plaintiff has complied with all applicable provisions of the Policy, including

payment of valuable premiums in exchange for coverage under the Policy.
39.

Defendants have arbitrarily and without justification refused to reimburse Plaintiff

for any losses incurred by Plaintiff in connection with the closure orders and the interruption of
Plaintiff’s business stemming from the COVID-19 pandemic.
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40.

An actual case or controversy exists regarding Plaintiff’s rights and Defendants’

obligations under the Policy to reimburse Plaintiff for the full amount of losses incurred by Plaintiff
in connection with the closure orders and the interruption of Plaintiff’s business stemming from
the COVID-19 pandemic.
41.

Plaintiff seeks a declaratory judgment from this Court declaring the following:
a. The losses incurred by Plaintiff in connection with the closure orders and the
interruption of Plaintiff’s business stemming from the COVID-19 pandemic are
insured losses under the Policy; and
b. Defendants are obligated to pay Plaintiff for the full amount of the losses that have
been incurred and that will be incurred in the future in connection with the closure
orders and the interruption of Plaintiff’s business stemming from the COVID-19
pandemic.
COUNT II – BREACH OF CONTRACT

42.

Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in

paragraphs 1–41 above.
43.

The Policy is an insurance contract under which Defendants were paid premiums

in exchange for their promise to pay Plaintiff’s losses for claims covered by the Policy, such as
business losses incurred as a result of the government orders forcing Plaintiff to close or
substantially restrict its business operations.
44.

Plaintiff has complied with all applicable provisions of the Policy, including

payment of the premiums to Defendants in exchange for coverage under the Policy.
45.

Defendants, however, have abrogated their insurance coverage obligations pursuant

to the Policy’s clear and unambiguous terms.
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46.

By denying coverage for any business losses incurred by Plaintiff in connection

with the closure orders and the COVID-19 pandemic, Defendants have breached their coverage
obligations under the Policy.
47.

As a result of Defendants’ breaches of the Policy, Plaintiff has sustained substantial

damages for which Defendants are liable, in an amount to be established at trial.
COUNT III – BAD FAITH
48.

Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in

paragraphs 1–47 above.
49.

After receiving notice of the claim made by Plaintiff, Defendants summarily and

conclusorily denied Plaintiff’s request for coverage, without conducting a reasonable and adequate
investigation of this claim.
50.

Defendants’ lack of investigation and its intent to summarily deny Plaintiff’s claim

is evidenced by the Reservation of Rights Letter issued less than 48 hours after the initial
notification of a claim, in which the Defendants cited potential exclusions in the Policy and
indicated an anticipated denial of Plaintiff’s claim, without Defendants having performed any
material investigation into this claim whatsoever.
51.

Defendants’ denial of Plaintiff’s claim was unreasonable and was made in bad faith.

52.

Defendants’ bad faith entitles Plaintiff not only to an award of compensatory

damages, but also to an award of punitive damages, attorneys’ fees, and such other statutory
penalties as may be available to Plaintiff under each of the applicable state’s insurance statutes and
regulations.
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COUNT IV – FRAUDULENT MISREPRESENTATION
53.

Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in

paragraphs 1–52 above.
54.

The Defendants willfully, deliberately, intentionally, or recklessly misrepresented

material facts to the Plaintiff, including, but not limited to the following:
a. The Policy purchased by Plaintiff from Defendants would protect and insure the
Plaintiff against damages incurred as a result of governmental closure orders;
b. The Policy purchased by Plaintiff from Defendants would protect and insure the
Plaintiff against damages incurred as a result of a viral pandemic or the threat
thereof;
c. The Policy purchased by Plaintiff from Defendants would protect and insure the
Plaintiff against losses incurred as a result of an interruption to its business
operations; and
d. Should Plaintiff need to make a claim for such losses, Defendants would promptly
pay such a claim in accordance with the Policy.
55.

The above-mentioned representations were false and were made by Defendants

with knowledge of their falsity or with a reckless disregard for their truth or falsity.
56.

Upon information and belief, the Defendants never intended to provide Plaintiff

with coverage for property damage or business interruption losses incurred in connection with
government closure orders issued as a result of a viral pandemic and/or the threat thereof.
57.

Additionally, upon information and belief, the Defendants never intended to

reasonably investigate any claim made by Plaintiff with respect to losses incurred in connection
with government closure orders issued as a result of a viral pandemic and/or the threat thereof.
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58.

Rather, the representations made by Defendants regarding the coverage available

to Plaintiff for such losses were illusory and deceptive and were made for the purpose of inducing
Plaintiff to purchase insurance coverage from Defendants for which no benefits would ever be
provided to Plaintiff.
59.

Plaintiff relied upon these representations to its detriment.

60.

Defendants’ fraudulent misrepresentations were willful, deliberate, intentional,

and/or done with reckless or conscious disregard for the injuries and damages that would be
suffered by Plaintiff as a result of Defendants’ misrepresentations.
61.

As a proximate result of Defendants’ fraudulent misrepresentations regarding the

above-mentioned material facts, Plaintiff has been damaged and has suffered significant loss.
62.

Plaintiff will continue to incur additional damages as a result of Defendants’

fraudulent misrepresentations.
63.

Defendants’ wrongful actions and conduct warrant the imposition of punitive

damages in this action.
COUNT V- FRAUDULENT SUPPRESSION
64.

Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in

paragraphs 1–63 above.
65.

The Defendants willfully, deliberately, intentionally, or recklessly suppressed

material facts from the Plaintiff, including, but not limited to the following:
a. The Defendants did not intend to honor their contractual obligations as set forth in
the Policy;
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b. The Defendants did not intend to provide Plaintiff with coverage for property
damage or business interruption losses incurred in connection with government
closure orders issued as a result of a viral pandemic and/or the threat thereof; and
c. The Defendants did not intend to reasonably investigate any claim made by Plaintiff
with respect to losses incurred in connection with government closure orders issued
as a result of a viral pandemic and/or the threat thereof; and
d. The Defendants did not intend to make any payments to Plaintiff for any such
claims.
68.

Defendants had knowledge of the suppressed facts set forth above.

69.

Defendants had a duty to disclose to Plaintiff the facts set forth above.

70.

Defendants suppressed and concealed these material facts from Plaintiff in order to

induce the Plaintiff to enter into the Policy with the Defendants and to pay Defendants the valuable
monthly premiums provided for under the Policy.
71.

Without knowledge of the foregoing material facts, Plaintiff entered into the Policy

with Defendants and agreed to pay, and has timely paid, all of monthly premiums called for under
the Policy.
72.

Defendants’ fraudulent suppression and concealment of material facts was willful,

deliberate, intentional, and/or done with reckless or conscious disregard for the injuries and
damages that would be suffered by Plaintiff as a result of Defendants’ fraudulent suppression and
concealment.
73.

As a proximate result of Defendants’ fraudulent suppression and concealment of

the above-mentioned material facts, Plaintiff has been damaged and has suffered significant loss.
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74.

Plaintiff will continue to incur additional damages as a result of Defendants’

fraudulent suppression and concealment of material facts.
75.

Defendants’ wrongful actions and conduct warrant the imposition of punitive

damages in this action.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests this Court to grant it the following relief:
a.

The Declaratory Relief described herein;

b.

Compensatory Damages in an amount sufficient to compensate Plaintiff for the
injuries it has sustained;

c.

Punitive Damages;

d.

Attorneys’ Fees;

e.

Court Costs;

f.

Interest;

g.

The Additional Statutory Penalties and Damages that are available to Plaintiff under
each of the applicable state’s insurance statutes and regulations; and

h.

Such Other and Further Relief as the Court deems just and proper.

PLAINTIFF DEMANDS A TRIAL BY STRUCK JURY ON ALL ISSUES SO TRIABLE.

s/ James S. Williams
James S. Williams (WIL187)
Alyse N. Windsor (GIL083)
Attorneys for Plaintiff Ascent Hospitality
Management Co., LLC
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OF COUNSEL:
SIROTE & PERMUTT, P.C.
2311 Highland Avenue South
Post Office Box 55727
Birmingham, AL 35255-5727
Tel.: (205) 930-5100
Fax: (205) 930-5101
jwilliams@sirote.com
awindsor@sirote.com

Defendants to be served via certified mail at the following addresses:
EMPLOYERS INSURANCE COMPANY OF WAUSAU
C/O LEGAL DEPARTMENT
175 BERKELEY STREET
BOSTON, MA 02116
LIBERTY MUTUAL INSURANCE COMPANY
C/O LEGAL DEPARTMENT
175 BERKELEY STREET
BOSTON, MA 02116
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